
Schools can experience abusive parents on school premises or

with students returning outside of school hours. The Department

for Children Schools and Families (as then was) produced guidance

entitled “School security: Dealing with troublemakers and

Improving school security” to help schools tackle these problems.

The guidance continues to reflect the law and should be

considered as representing the Department for Education’s

current thinking.

Position at law
A school is a private premises and a person must have permission,

either express or implied, to enter. A person entering the school

without permission is trespassing.

Pupils, unless excluded, have implied permission to be on the

school premises during the school day and at other times for

purposes reasonably connected with being a pupil. A pupil does

not have permission to enter the school premises outside of

school hours. 

Similarly a parent may have an implied permission to enter school

premises to collect their child or attend a parents evening.

However if the school notifies the parent that they are no longer

allowed on the school premises, perhaps because they have been

abusive to staff, then this implied permission is withdrawn.

Trespass
A person on school premises, without lawful authority, who

causes a nuisance or disturbance is committing an offence under

s547 of the Education Act 1996. ‘Nuisance or disturbance’ has

been interpreted quite widely and includes anything done by

the trespasser which disrupts the routine or duties of the school

or its staff. 

A trespasser may be removed from the premises, with reasonable

force if necessary, by either a police constable or a person

authorised by the local education authority. In addition the

trespasser may be prosecuted and liable to pay a fine (currently
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£500). A court may also grant an injunction to prevent a persistent

trespasser from entering the premises, breach of which is

contempt of court.

Whilst, in general, the police cannot arrest a person for trespass

under s547 they may do so where there is a breach of the peace

or where one of the general conditions of arrest are met. Therefore

the police can intervene if a request to leave the premises becomes

confrontational or where, for example, the trespasser may cause

injury to persons or damage to property. 

Practical steps
It is the responsibility of governing bodies to ensure that they

plan and implement a security strategy. Practically this may

involve:

� producing policy documents for parents, pupils and staff;

� training staff in how to deal with trespassers;

� posting notices on the premises to deter trespassers;

� employing security staff outside of school hours;

� notifying the police of security arrangements and establishing

a working relationship;

� participating and sharing information in a local 

neighbourhood or school watch scheme;

� recording and reporting properly all instances of trespass;

� notifying the offender in writing of any:

- limitation, or revocation, of authority to enter the school; 

- request not to enter the school premises;

- recorded or reported instances of trespass; and 

- proposed course of action should they trespass again;

� ensuring that trespassers are prosecuted under s547; and

� applying for a court injunction to tackle persistent trespassers.

Darren Hooker: dlh@stoneking.co.uk
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Trespassers on School Premises (continued)

Proposal: change of planning law to allow change of use to a

school without the need for planning permission.

Aim: to make it easier for parents, teachers, school providers etc.

to find and adapt existing buildings for schools, especially in

context of the Free School agenda.

4 potential options are considered:

� No change 

Some buildings (Eg Health centres, public halls, libraries, places

of worship  etc.) can already convert. 

� Allowing some extra uses to convert 

Eg shops, offices, hotels, warehouses, assembly buildings, care

homes. Likelihood is  limited local impact from a change.

� Allowing all uses to convert to a school use

� Allowing all uses to convert to a school with special conditions  

Proposed conditions especially relate to traffic and noise effects.

An automatic right to revert to the old use is proposed, where

school use lasts less than 5 years: the plan is to encourage land

owners to allow their land to be used for school use (knowing

this will not lose their existing planning permissions).

The consultation period is very short - from 10 October to 10

December - and proposals expected soon after (probably a variant

on the last option).

For further advice on planning issues or other property related

work please contact Hugh Pearce: hp@stoneking.co.uk

Making Planning Permission for School Use
Easier – Government Consultation 



The majority of the Equality Act 2010 came into force on 1st

October 2010.  Acts of alleged discrimination which ended before

that date are dealt with under the old law.  The Act is now the

sole place to find the law contained in nine old statutes, which is

helpful.  It also adds a significant amount of new obligations for

schools.  In doing so it rewords the key concepts of equality law

and applies common definitions of unlawful discrimination (some

of which are new) to a number of specified “protected

characteristics” (e.g. race).  With certain narrow exceptions, the

Act covers all School actions in relation to:

� Staff 

� Pupils (prospective, current and in some limited circumstances,

former)

� Visitors

Direct Discrimination
Direct discrimination now occurs when a School treats A less

favourably than it treats (or would treat) B because of A’s protected

characteristic. This also can now be claimed when it can be proven

that a School just believes the Claimant had a protected

characteristic (even if he/she does not) or if the Claimant has

been discriminated against because of their “association” with

a person (e.g. a sibling) that has a protected characteristic.  

Indirect Discrimination
This now applies to provision for pupils for the first time.  Indirect

discrimination occurs when one applies a “provision, criterion or

practice” in the same way for all people in a group (e.g. A-level

physics students) but this has the effect of putting those sharing

a protected characteristic within the group in a particular

disadvantage. Indirect discrimination now also applies to disability

and gender reassignment.  

Disability Discrimination
The Act has also introduced a new concept of ‘discrimination

arising from disability’ which means that Tribunals will no longer

need to consider a non-disabled comparator when deciding if a

disabled employee (or applicant student) has been treated less

favourably – the test is now whether A has treated B unfavourably

because of something arising in consequence of B's disability.

Combined discrimination
This aspect of the Act is not yet in force, but when introduced

will allow claimants to issue proceedings on the basis of ‘combined

discrimination’ based on a combination of no more than two

protected characteristics.  The new concept will only be relevant

to claims of direct discrimination.  

Burden of Proof
Any person who alleges discrimination or victimisation in relation

to any of the protected characteristics must first establish

sufficient facts which, in the absence of any other explanation,

suggest a breach by the defendant.  Once the claimant has shown

this then it will be for the defendant to show that in fact no such

breach has occurred.

Pre-employment Health Questionnaires
This is one of the most significant changes for schools.  An

employer can no longer ask about the health of an applicant

prior to offering them a position unless they are asking  for a

specified purpose e.g. to make reasonable adjustments for

interview, to monitor applicant diversity, or to establish whether

the applicant will be able to carry out a function which is intrinsic

to the work concerned.  The EHRC’s non-statutory guidance

indicates that ‘intrinsic to the work concerned’ should be narrowly

construed.  

SEN and Disability Provision for Pupils
The Act does not sort out the unsatisfactory overlap between

these two forms of pupil provision.  The Act contains a potential

obligation to provide “auxiliary aids and services” to disabled

pupils in addition to any provision made to them under SEN law,

Important Developments in Equality
Obligations for Schools

“The Act allows schools to take proportionate
action to address the disadvantage faced by
particular groups of pupils sharing a protected
characteristic.”
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Important Developments in Equality Obligations

for Schools (continued)

Advances in technology can  produce savings and enable schools

to be more efficient. A new system that is being adopted by a

growing number of schools is the fingerprint scanner, used as a

means of paying for school meals in place of cash. 

New systems can meet with some scepticism.  Much has been

written about the implications of the fingerprint scanner under

the Data Protection Act 1998, whether the consent of a child is

needed - or indeed can be obtained at all - to storage and use of

their details. 

Where a fingerprint scanner is installed, and pupils (or their

parents) object to their details being held on a database, does

the school need to retain the option for that pupil to pay by cash?

The school may be reluctant to reintroduce a cash system for the

dissatisfied minority and, instead, wish to insist that they bring

pack lunches. But  to what extent is the school obliged to provide

a pupil with access to school meals? Can a school legitimately

refuse children access to school meals if they do not consent to

use of the fingerprint scanner?

There is a duty on schools, contained in s512 and 512A of the

Education Act 1996 to provide registered pupils (who are not in

receipt of free meals) access to meals where “it would not be

unreasonable to provide the lunches”. Therefore, in order to refuse

the objecting children access to meals at the school, by not

allowing them an alternative to the fingerprint scanner, it will

have to be shown that the school is acting reasonably in so doing.

Whether it is reasonable to refuse to allow children the option

of paying by cash, thereby obliging them to bring packed lunches,

is to be determined on a case by case basis by reference to a

particular school’s circumstances. Clearly, if there are only a

handful of dissenting pupils but it would cost a high percentage

of the school’s budget to allow them to pay by cash then it would

not be unreasonable for the school to refuse them that option.

Some other factors that would be of relevance might include an

increase in other inefficiencies (such as queuing) and perhaps

those children who continue to bring cash becoming more

susceptible to bullying. 

It will be for schools to show, where they are challenged, that

they are acting reasonably in declining the objecting pupils access

to school meals. Schools who are considering implementing a

fingerprint scanner, or some other similar technology, would be

well advised to carry out an assessment of the likely benefits to

using the system in advance. Where a new system has been

introduced, but there are some objections to it, the school should

carry out a further assessment as to the implications of

introducing an alternative payment means. If it can be concluded

from this that it would not be unreasonable for the school to

restrict the pupils’ access to meals then, in the example used

above, the school can legitimately insist that the pupils use the

fingerprint scanner or bring a packed lunch.

Darren Hooker:  dlh@stoneking.co.uk
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but this obligation is not yet in force and will probably not be for

a further year at least.

Positive action
The Act allows schools to take proportionate action to address

the disadvantage faced by particular groups of pupils sharing a

protected characteristic.

Reasonable Adjustments and Justification
With the exception of direct discrimination, it is still possible to

make different treatment lawful if all required steps have been

taken to make reasonable adjustments and the treatment is justified

by being a proportionate means of achieving a legitimate aim.  

New Guidance
There is new guidance on both the pre-October and post-October

2010 situation via:

http://www.equalities.gov.uk/equality_act_2010.

This guidance is markedly different to its predecessor and the

school specific guidance has a very different approach to

reasonable adjustments in particular.

If you need more detailed and impartial advice please contact

Roger Inman: ri@stoneking.co.uk or 

Tamsin Wilkinson: tw@stoneking.co.uk
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The Academies Act 2010 came into force on 29 July 2010.  Michael

Gove had already sent letters to state schools inviting them to

become academies, with a fast track procedure for “outstanding”

schools. 

The Government received some media criticism for the apparent

rush with these first converting academies.  Now that more

schools have converted, however, it seems a good opportunity

to consider lessons learnt over the past few months...

� Consultation is key!  This is one of the very first steps to take.

Allow sufficient time for both your stakeholder and staff

consultations – typically, a 4 to 6 week period is about right.  

� The TUPE process is critical.  Processes must be followed to ensure

that the risk of any challenge is minimised.  Early and open

consultation with your staff will assist.

� Establish a Steering Group to manage the process of academy

conversion, ensuring it has sufficient authority. 

� An auditor will be required by the Academy – appoint one early

on, since they can provide valuable financial and practical input.

� Try to “issue spot” early on and bring any concerns to our

attention. For instance: (i) is the school subject to any ongoing

disputes with its contractors or with the local authority? (ii) if

the school is a foundation school, were any matters swept under

the carpet when the school became a foundation school (such

as effecting a full transfer of land)?

� As an independent company and exempt charity, Governing

Bodies should consider the DfE model documents early on and

what may need to be adapted for the Academy Trust. The main

areas of the model Articles of Association requiring early

consideration are: the objects, membership structure (including

interaction between the Members and the Governors), and the

composition of the Governors.

� DfE has resisted efforts to introduce significant amendments

to the Funding Agreement.  However, Governing Bodies must

be familiar with it and address any particular concerns. Does

the school have specific funding arrangements with the Local

Authority, for instance?

� Effecting a smooth transfer or lease of premises is essential.

Schools should be familiar with their site and any ongoing

concerns.  Community and voluntary aided schools must engage

with the Local Authority, relevant religious body and/or foundation

early on, in particular where there are shared facilities or joint

use arrangements.

� Community and voluntary aided schools must generally engage

with the Local Authority and/or relevant religious body at an

early stage in relation to the conversion, and in particular staffing.

All schools must engage with the Local Authority on issues which

require its involvement.

The Academies Team will be publishing further updates on the

Stone King website from time to time and would welcome

enquiries from schools hoping to convert to academies or any

general legal matters affecting them.

Hannah Kubie: hak@stoneking.co.uk

Lessons Learnt Since the Academies Act

“Consultation is key!  This is one of the very first
steps to take.  Allow sufficient time for both your
stakeholder and staff consultations.”
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There has been a recent development in the powers of governing

bodies at maintained schools and the management of pupils’

behaviour.  As of 1st September 2010 governing bodies may

arrange for pupils to be directed offsite to receive educational

provision which is intended to improve their behaviour.  The

relevant regulations are the Education (Educational Provision for

Improving Behaviour) Regulations 2010.  The key provisions are:

at least two school days’ notice must be given incorporating the

reasons for offsite provision, the number of days and timings; it

must be kept under review a minimum of every 30 school days;

the outcome of the review meeting must be written down and

sent to the relevant persons (parents if pupil under 18, otherwise 

the pupil).  If the pupil has a statement of special educational

needs, the Local Authority needs to be notified throughout.

The Schools’ White Paper [The Importance of Teaching] discusses

potential changes to the Exclusions Process envisaging a change

to the current system of independent appeal panels for exclusions

so that they take less time and ensure that pupils who have

committed a serious offence cannot be re-instated. However

there is a suggestion that schools will be responsible for finding

and funding the alternative provision themselves.

For further information and assistance on exclusion related issues

please contact Michael Brotherton: mgb@stoneking.co.uk

Recent Developments


