
Spotlight

The Equality Act 2010 (the “Act”) came into force on the 1st October

2010, unifying the law relating to discrimination. Charities will

of course have to abide by the Act’s provisions where, for example,

they employ staff, but in addition they will have to consider the

way in which they restrict access to the benefits they provide. 

The Equality and Human Rights Commission (EHRC) has produced

guidance specifically for voluntary and community sector

organisation; and the Charity Commission has produced summary

guidance to assist charities in complying with the law, pending

detailed guidance expected in the New Year.

Unlawful discrimination
The Act makes it unlawful to discriminate against any person

by reason of the protected characteristics of: age, disability, gender

reassignment, marriage and civil partnership, pregnancy and

maternity, race, religion or belief, sex and sexual orientation.

Discrimination under the Act can be either direct or indirect. 

E.g.1 A charity providing educational facilities only to men is

directly discriminating against women.

E.g.2 The Charity Commission uses the example of a charity

drop-in centre that refuses to allow people wearing hats

to use its services. This practice would be indirectly

discriminatory since Sikhs, Jews, Muslims and Rastafarians,

may cover their head as part of their religion.

In principle, therefore, it would be unlawful for a charity to restrict

access to the benefit it provides by reference to a protected

characteristic. However there are exceptions to this.

Exception for charities

Section 193 of the Act contains a specific exception for charities

to the general prohibition on discrimination. However the

exception only applies if a charity is acting in pursuance of its

charitable instrument and the provision of benefits is either:

� a proportionate means of achieving a legitimate aim; or

� for the purpose of preventing or compensating for a

disadvantage linked to the protected characteristic.

The exception requires a restriction to be contained in a “charitable

instrument”, although there is some debate about how

“instrument“ should be interpreted. It would however be unlawful

for a charity with very general objects in its governing document

to in practice apply a restriction based on a protected

characteristic. 

E.g.3 A grant making charity with general charitable objects,

which in reality only gave grants to women would not fall

within the charities’ exception. 
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The fact that a restriction is contained in the governing document

is not in itself enough to defeat a claim of unlawful discrimination.

It must also satisfy one part of the two part test. Existing charities

may find themselves open to claims of unlawful discrimination,

despite acting in accordance with their objects and having done

so lawfully for a number of years. Charities with restrictions in

their objects should therefore review these in order to ensure

that they can be justified under one or other of the Section 193

grounds.

New charities should note that the Charity Commission will not

accept for registration any charity whose objects do not satisfy the

Section 193 test, and they too will need to think about how the

exception can apply to any proposed restriction. 

Applying the new test
It is not yet entirely clear how the two parts of the Section 193

exception will be applied although the Charity Commission, in

its summary guidance, attempts to illustrate the kinds of activities

that might be allowed.

1) A proportionate means of achieving a legitimate aim

The Charity Commission’s guidance states that, if a restriction

is included as a means of achieving a legitimate aim and the

restriction is “fair, balanced and reasonable”, it will fall within the

exception. Unfortunately there is no further detail in the Act as

to what exactly constitutes a legitimate aim although it is clear

that the benefitting class of people need not suffer any greater

disadvantage, linked to the protected characteristic, than others

who cannot benefit. 

E.g.4 A charity may have objects to help provide financial

assistance to ex-servicemen who are in financial need.

The benefiting class of people is not disadvantaged

because of a protected characteristic (i.e. being male) but

because it is in financial need. The discrimination will be

allowed if the charity can show helping men only is a

proportionate means of achieving a legitimate aim. 

The Charity Commission states that a legitimate aim might be

“one that has a reasonable social policy objective such as health

improvement or the protection of children” and the EHRC states

in its guidance that it may be something that is “objectively

justifiable”. 

However, until further detailed guidance is given by the Charity

Commission, or claims are heard before the courts, it is difficult

to say with any certainty exactly how this part of the exception

will be applied.

2) Preventing or compensating for a disadvantage linked to the

protected characteristic

If members of a group, who share a protected characteristic, are

more likely to face a particular disadvantage because of that

protected characteristic, then a charity’s objects can limit its

benefit to that group.

E.g.5 The Charity Commission states that a charity may

legitimately tackle unemployment amongst an ethnic

minority where it can be shown that unemployment is

particularly high amongst that group.

E.g.6 A charity which provides sports facilities to females only

may be able to justify the restriction on the basis that women

have lesser access to such facilities compared with men.

The important point to note is that the disadvantage being

suffered must be linked to the protected characteristic. 

E.g.7 A charity tackling unemployment could not restrict its

benefits only to Buddhists if there was no evidence to

suggest that Buddhists were suffering any greater

disadvantage as a result of their religious belief. 

Other exceptions
The exception contained in Section 193 detailed above is specific

to charities, but there are several other exceptions of general

application that may also be of relevance to charities, including

exceptions that allow:

� schools to restrict admission to a single sex or religion;

� participation in fundraising events to be restricted;

� associations to restrict membership to persons who share a

protected characteristic (provided it is not based on someone’s

colour);

� positive action to help disadvantaged groups achieve the same

chances as everyone else; and

� organisations to restrict membership based on religious belief.

Religious belief exceptions
Religious organisations are able in certain circumstances to

discriminate on the grounds of a person’s religion or belief or

because of their sexual orientation. The exception will only apply

�
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Serving civil servants for life
The Civil Service Benevolent Fund (the “Fund”) is the in-house

charity for the Civil Service providing information and advice,

as well as short-term financial assistance to all current and

former civil servants and their dependants, when they are

struggling to cope.

The Fund also provides help for staff of certain associated

organisations.

A network of staff and volunteers work together to provide

solutions to a wide-range of personal issues in conjunction

with other help agencies and welfare services. Last year the

Fund provided £4.85m of aid to more than 7,300 applicants

while hundreds more received non-financial help from trained

advisory staff.

A recent example of how the Fund provides assistance was

that of DEFRA (Department of Environment, Food and Rural

Affairs) employee Paul Dobson.  Paul’s 3 year old daughter

Abbie lives with a condition

that affects the correct

functioning of the digestive

system as well as causing

other respiratory problems, requiring round-the-clock care.

The Fund provided a specialist bed to improve Abbie’s life.

Paul commented, “We were so thrilled and grateful. Words

cannot describe how thankful we are.”

From helping with the emergency needs resulting from the

devastation of a house fire to essential mobility aids or home

adaptations, the Fund exists to improve the lives of all those

who apply for assistance.  Relying largely on donations from

civil servants, the Fund makes the best use of its contributions

to provide assistance at any point in life.

You can find out more about the Fund by visiting
its website: www.csbf.org.uk. 

where the restriction is necessary either to:

a) comply with the purpose of the religion or belief; or

b) avoid causing offence to members of the religion or belief.

E.g.8 Using the same facts as example 7 above, the charity

tackling unemployment would not be able to rely on the

religious belief exception to provide its services exclusively

to Buddhists. This is because it is not a Buddhist belief that

only Buddhists should be in employment and nor will it

cause offence to them if non-Buddhists receive help in

finding employment.

A religious organisation will be allowed to discriminate on the

grounds of a person’s sexuality if it is necessary:

a) to comply with the doctrine of the organisation; or

b) in order to avoid conflict with the strongly-held convictions of

a significant number of the members of the religion or belief.

E.g.9 It may be possible for a Catholic charity to restrict its

membership to heterosexual persons if the admittance of

homosexuals would cause conflict with a significant

number of the members of the Catholic charity.

Next Steps
The Charity Commission will produce further detailed guidance

for charities as to how the Section 193 exception can be applied.

Trustees of existing charities should in the meantime review their

charity’s objects clause and consider the following questions:

� Does the objects clause contain a restriction based on a

protected characteristic?

� Where the objects clause contains no restriction, does the

charity in practice restrict access on the basis of a protected

characteristic? 

If the answer to either of these questions is “yes” then the trustees

will need to consider whether the Section 193 exception can apply

or whether an amendment to the objects needs to be made. 

Darren Hooker

Charlotte - one of the Fund's beneficiaries

Client Focus – Civil Service Benevolent Fund



Almshouses: Time to review your rights to reclaim possession?
The provision of almshouses is a long standing charitable aim,

and to quote the association of almshouses, provides “independent

living for needy people, mostly elderly”.   

However there will always be circumstances when a charity

decides it can no longer accommodate a particular individual,

for example, a resident may disturb others with anti social

behaviour.  If that person is unwilling to move out voluntarily,

the charity is then faced with the prospect of seeking possession

through the courts, and must consider the occupant's security

of tenure. 

Almshouse agreements typically provide accommodation with

exclusive use for a payment, and would in other circumstances

be classified as a tenancy rather than a licence. 

It has been generally argued that almshouse occupation

agreements are exempted from the security of tenure of a tenancy,

as the charity is conferring a benefit on the occupier by providing

them with free or subsidised accommodation, and thus there is

no intention to create legal relations. 

Whilst the exemption was more important when any tenancy

provided considerable security of tenure; it has continued to be

beneficial even after assured shorthold tenancies (AST) became

the "default" tenancy position, and the risk of tenure was

moderated by the possibility of terminating an AST by giving a

valid notice.  This is because if an AST is granted, the charity

landlord must comply with repairing obligations and requirements

to register any deposit, and there are specific procedures for

seeking possession, which can cause delays.   

However a recent case has sought to revisit the issue of this

exemption, although the occupier concerned moved out

voluntarily before the case was decided. 

The occupier “Miss O” had an agreement with an almshouse ("A"),

which was both a registered charity and a registered Housing

Association, to occupy for one year a self-contained studio flat.

She had exclusive possession of the accommodation and paid a

monthly amount of £220. 

The agreement referred to her occupation as an "appointment"

and Miss O was described as a beneficiary of the charity.  Her

payment was described as a maintenance contribution and the

agreement also specifically stated there was no intention to

create a  tenancy. 

Unfortunately Miss O caused some problems, and it appeared

that she lived elsewhere, and therefore A wished to “terminate

her appointment”.  She did not leave and possession proceedings

were issued. 

The leading case regarding the almshouse exemption is Grey

and Others V Turner CA [1998].  However, in this case the occupant

Miss Turner only paid £2.50 per week (which rent level took her

outside the Housing Act regime).  Miss Turner was receiving

accommodation at subsidised costs whereas Miss O was paying

more or less market or social housing rent. 

In these proceedings Miss O’s solicitors argued that because of the

level of rent this was an AST (rather than an exempted agreement),

and even if it were not an AST, the contract and grounds for

termination were not clear and that the Court may consider that

the granting of a summary order was inconsistent with Article

8 of the Human Rights Act (the right to respect of a person's

home).

We cannot know what would have been decided had the matter

gone to a full trial, but we would suggest that charities consider

the following points in order to avoid the risk of being subject to

a similar claim:-

� Take advice before granting occupation rights, and before issuing

possession proceedings.  Ensure the grounds for termination

are very clear.  

� Consider granting ASTs rather than occupancy agreements

particularly if the charity is charging near market rent.

Geraldine Winkler



Digest - Stone King News
Hannah Kubie - Solicitor, Charity & Education

Hannah joined us in July 2010 as a

solicitor in the Charity and Education

team. She will be working on a variety

of matters for charity and other not-

for-profit organisations and school

clients (including Academy projects). 

Hannah trained and qualified as a solicitor at city firm

Linklaters, before moving into public and third sector

work for healthcare firm Capsticks.  Hannah previously

carried out a short work experience placement in the

legal department of a national charity and is also a trustee

of a Hackney based youth centre.

Conference Dates 
Stone King has a full programme of seminars/workshops

for 2011 which will include Charity, Education and

Employment Law Update Workshops.   We are also often

involved in joint events with third-party charity professionals

from time to time. Please contact Annette (01225 324413;

e-mail ak@stoneking.co.uk) or Charlotte (01225 326746; e-

mail cmef@stoneking.co.uk) for further information or

check Events on our website at: www.stoneking.co.uk

2011
20-21 Jan Catholic Independent Schools’ 

Conference
Norton Park Hotel  Winchester

18 May Catholic Charity Conference 
Church House Conference 
Centre London 

The Charity Commission makes thousands of decisions each year

that affect charities, trustees, beneficiaries and other interested

parties.  Decisions include whether or not to register organisations

as charities, altering charitable trusts by scheme, sanctioning

changes to charities’ objects and authorising particular

transactions.   Frequently the Commission also decides whether

or not to exercise its extensive powers of inquiry and to take

protective and remedial action.  Many charities and other parties

are affected by these decisions, yet few understand what they

can do if they are not happy with the decision or action the

Commission has (not) taken.* 

In February Stone King is running a series of workshops on the

Charity Tribunal, which, in many cases, may be the only avenue

open to parties to resolve such disputes with the Commission.

Workshops will be run by Tom Murdoch, who gained extensive

experience of the Tribunal working on secondment alongside

Alison McKenna, its Principal Judge.  A member of Stone King’s

Charity & Education Team, Tom has a background in charitable

and not-for-profit work and is a trustee of an African development

charity. 

The workshop will cover:

� how to assess whether a particular decision is appealable;

� who can launch an appeal;

� what remedies are available; and

� how the cost of an appeal can be limited. 

and will be held at Stone King’s offices on the following dates

9th February - Cambridge; 15th February - London; 17th February

- Bath (from 2.30-4.30pm approx).

Please visit our website www.stoneking.co.uk to book online or

for more information please contact Tom Murdoch (Solicitor,

Charity & Education) at tm@stoneking.co.uk

*In 2009, the Commission made an estimated 8,364 appealable

decisions – of these, only 2 were appealed to the Tribunal.

Settling disputes with the Commission
the role of the Charity Tribunal
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